INTRODUCTION
The common law rule against hearsay precludes the admission into evidence of out-of-court statements offered to establish the truth of the matter asserted.' The hearsay rule is designed to prevent the trier of fact from considering unreliable evidence.
2 By excluding many reliable outof-court statements from trial, however, the hearsay rule also obstructs the trier of fact's determination of the truth. 3 Consequently, courts began to admit reliable out-of-court statements into evidence notwithstanding the hearsay rule. 4 After a time, these reliable statements became well-established exceptions to the rule against hearsay. 5 In 1975, Congress enacted the Federal Rules of Evidence 6 to promote uniform evidentiary rulings among the federal courts. 7 Rules 803 and 804 catalogue the hearsay exceptions permitted in federal trials. 2 5J. WIGMORE,supra note 1, at § 1362; C. MCCORMICK, .upra note 1, at § 245. McCormick states that the rule against hearsay ensures that witnesses testify under three ideal conditions: under oath, in the personal presence of the trier of fact, and subject to crossexamination. C. MCCORMICK, supra note 1, at § 245. Wigmore emphasizes that the hearsay rule excludes only noncross-examined statements. 5 J. WIGMORE, supra note 1, at § 1362. Consequently, a previously cross-examined statement (such as a deposition or former trial testimony) is not hearsay according to Wigmore. Id. at § 1370.
3 See 5 J. WIGMORE, SUpra note 1, at § § 1420, 1427. 4 Id. Wigmore notes that two considerations underlie the exceptions to the hearsay rule. First, according to the necessity principle, courts should admit hearsay only when no better evidence is available for trial. Id. at § 1421. Second, under the circumstantial probability of trustworthiness principle, courts should admit hearsay when circumstances indicating the probable reliability of the statement can substitute for the test of cross-examination. Id. at § 1422. 5 For a general history of the development of the hearsay rule and its exceptions, see id. at § § 1364, 1426. lows federal judges to admit reliable non-excepted hearsay as substantive evidence when the hearsay declarant is unavailable to testify at trial. 9 Congress enacted Rule 804(b)(5) to prevent federal judges from stretching the specifically enumerated hearsay exceptions beyond their intended scope and to provide for the admission into evidence of reliable non-excepted hearsay in exceptional circumstances. 10 Grand jury testimony offered as substantive evidence at trial is hearsay because it is an out-of-court statement offered to establish the truth of the matter asserted." Because no specific hearsay exception for grand jury testimony exists in the federal rules, federal judges must exclude grand jury testimony from trial under Rule 80212 unless the testimony is sufficiently reliable to meet the requirements of a residual hearsay exception.' 3 The Fourth, Sixth, and Eighth Circuit Courts of Appeals have held that corroborated grand jury testimony meets the requirements of Rule 804(b)(5).' 4 The Fifth Circuit Court of Appeals, hearsay exceptions enumerated in Rule 804 apply only when the hearsay declarant is unavailable to testify at trial. 9 FED. R. EvID. 804(b)(5) states: The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:
(5) Other exceptions. A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests ofjustice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, his intention to offer the statement and the particulars of it, including the name and address of the declarant. 1 See FED. R. EVID. 801(c). Rule 801(c) defines hearsay as "a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted." 12 FED. R. EvID. 802 provides that "hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress."
13 Two residual or"catch-all" hearsay exceptions exist in the federal rules. Rule 804(b) (5) applies only when the hearsay declarant is unavailable for trial. Rule 803(24) applies when the declarant's availability to testify at trial is immaterial.
This Comment addresses only the admissibility of grand jury testimony of an unavailable declarant under 804(b)(5). Federal courts have admitted grand jury testimony at trial as substantive evidence however, has held that grand jury testimony does not meet the requirements of Rule 804(b)(5). 15 The Supreme Court has yet to grant certiorari to resolve this dispute.
In addition to the hearsay issue, a potential violation of the sixth amendment Confrontation Clause exists when courts admit grand jury testimony of a declarant who is unavailable to testify at trial. The Confrontation Clause guarantees defendants the right to cross-examine their accusers at trial.' 6 Because grand jury investigations are not adversarial proceedings, 17 defense counsel does not cross-examine adverse witnesses before grand juries.'
8 Consequently, when a grand jury declarant is unavailable for trial, the defendant is deprived of the constitutional right to test the accuracy of the testimony by cross-examining the declarant. This Comment proposes two tests to aid federal judges in determining whether an unavailable witness's grand jury testimony is sufficiently reliable to admit under Rule 804(b)(5). The procedural test requires that the grand jury testimony conform to trial evidentiary rules. The corroborative test requires that sufficient independent evidence exist to support the truth of the grand jury testimony. The grand jury testimony must pass both tests before the judge can admit the testimony into evidence under 804(b)(5).
This Comment demonstrates that the procedural and corroborative tests would resolve the disagreement among the federal courts about whether to admit grand jury testimony into trial under 804(b)(5). Moreover, the two tests also would ensure that all grand jury testimony admitted under 804(b)(5) satisfies the Supreme Court's sixth amend- Although a federal judge must consider six factors before admitting grand jury testimony into evidence under 804(b)(5),19 the disagreement among the federal courts has focused upon one requirement in particular: the grand jury testimony must contain "equivalent circumstantial guarantees of trustworthiness. '20 More specifically, the disagreement is about what circumstances make grand jury testimony sufficiently reliable for courts to admit it as substantive evidence at trial.
Grand jury testimony contains several inherent guarantees of reliability. The grand jury witness testifies in a formal setting, under oath, and subject to penalties for perjury. 21 The formal setting and the oath impress upon the witness the seriousness of the proceeding, 22 while the sanctions for perjury threaten the witness with serious consequences for testifying falsely.
23
Although these factors support the reliability of grand jury testi-mony, courts should not admit all grand jury testimony into evidence under 804(b) (5) because modern grand jury procedural practices make the reliability of grand jury testimony highly suspect. The Supreme Court also has noted that the traditional duty of the grand jury is to "pursue its investigative and accusatorial functions unimpeded by the evidentiary and procedural restrictions applicable to a criminal trial." United States v. Calandra, 414 U.S. 338, 349 (1974) (refusing to extend the exclusionary rule to grand jury proceedings).
Prosecutors may present hearsay evidence to grand juries for several reasons. The prosecutor may wish to protect the government's witnesses from potential impeachment at trial by the disclosure of the witnesses' grand jury transcript. Consequently, the prosecutor will have "hearsay" witnesses instead of percipient witnesses testify before the grand jury. At the grand jury stage, the prosecutor may not have had enough time to develop or find evidence to corroborate the details of the witnesses' testimony. The prosecutor may wish to save taxpayers the expense of bringing in witnesses from distant locations. Finally, the prosecutor may not wish to impose a burden on the witnesses by forcing them to miss work to testify before grand juries. F. INBAU 840 (1980) ; see Rodis, supra note 18, at 139 ("Today, the protective function of the grand jury has taken secondary importance to its role as an investigative tool of the prosecutor."); FRANKEL, THE GRAND JURY, supra note 17, at 99-100 (grand juries are "weapons" of the prosecution).
For a general discussion of the historical origins and development of the grand jury system, see FRANKEL, THE GRAND JURY, supra note 17, at 6-17. may make accusations in a grand jury investigation that the witness would not make in the presence of the accused. 36 Finally, no complete investigation into the truth of the testimony occurs in grand jury proceedings because grand juries merely determine whether probable cause exists to indict the defendant for a crime; grand juries do not determine a defendant's guilt. 3 7 Nevertheless, the grand jury testimony of an unavailable witness may be crucial and necessary at trial to convict a defendant of a crime.
38
The Fourth, Sixth, and Eighth Circuit Courts of Appeals have held that sufficiently corroborated grand jury testimony meets the requirements of Rule 804(b) (5). 39 In United States v. West, 4° for example, the Fourth Circuit upheld the admission of the grand jury testimony of a witness who was murdered before trial. In return for leniency on a pending drug charge and parole violation, the witness had cooperated with police by purchasing heroin from the defendants. The witness testified about the heroin purchases before the grand jury. The court found that the witness's grand jury testimony contained "equivalent circumstantial guarantees of trustworthiness" because of the exceptional corroboration of the testimony: the police searched the witness for drugs immediately preceding and following the heroin deals; the police constantly observed the witness except when he was concealed from their view in a building; the police photographed the witness with one of the defendants; the police tape recorded the heroin transactions with a hidden transmitter; and the witness prepared and signed detailed statements immediately following each heroin purchase. 4 37 West, 574 F.2d at 1141 (Widener, J., dissenting); see Campbell, supra note 17, at 177; FRANKEL, THE GRAND JURY, supra note 17, at 19 ("all grand juries have a common function: to determine if there is sufficient evidence to warrant putting the subject of an investigation on trial, where the question of guilt or innocence can be determined").
38 See United States v. Thomas, 705 F.2d 709, 711 (4th Cir. 1983) (the government's case against the defendants for illegal importation of marijuana "rested largely" on the grand jury testimony of a boat crew member and a commercial fisherman who could not be found to testify at trial); United States v. Carlson, 547 F.2d 1346, 1354 (8th Cir. 1976), cert. denied, 431 U.S. 914 (1977) (unavailable drug distributor's grand jury testimony was crucial to the government's case against the defendant because no other individual could testify regarding the purchase of cocaine from the defendant); cf. United States v. Turner, 475 F. Supp. 194, 203 (E.D. Mich. 1978) (deceased witness's grand jury testimony implicating the defendant in a cocaine smuggling conspiracy would have had a "devastating effect on the defendant's case").
39 See supra note 14 and accompanying text.
804(b) (5) in the grand jury witness's firsthand knowledge, 42 in the witness's prior and subsequent affirmance of the grand jury testimony, 43 in the testimony of another witness, 44 and in travel 45 and business records.
46
On the other hand, the Fifth Circuit Court of Appeals has strongly suggested that even corroborated grand jury testimony is too unreliable to admit because of modern grand jury procedural practices.
4 7 No federal court that has admitted corroborated grand jury testimony under 804(b) (5) has specifically considered the suspect reliability of grand jury testimony.
III. THE PROCEDURAL AND CORROBORATIVE TESTS
Federal courts need a standard that takes into consideration the suspect reliability of grand jury testimony, yet allows for the admission of reliable grand jury testimony as substantive evidence at trial. The use of the procedural and corroborative tests would provide such a standard. Under the procedural test, the grand jury testimony must conform to trial evidentiary rules. Under the corroborative test, sufficient independent evidence must exist to support the truth of the grand jury testimony. Only if the testimony satisfies both tests should federal courts 42 1982) . The court noted that a grand jury witness is "not subjected to the vigorous truth testing of cross-examination"; moreover, the grant of immunity often given to grand jury witnesses might encourage the witnesses to "embellish" their stories. Id. at 629. Because the defendant had killed the grand jury witness to keep him from testifying at trial, however, the court held that the defendant had waived his right to any hearsay or confrontation objection and admitted the grand jury testimony at trial. Id. at 624, 630.
admit an unavailable witness's grand jury testimony at trial under 804(b) (5).
Use of the procedural test would ensure that federal courts admit only grand jury testimony given under conditions closely approximating those at trial. Because prosecutors may not lead their witnesses or threaten any witnesses at trial, 4 8 the procedural test would prohibit the admission of grand jury testimony elicited by leading questions or threats. Similarly, because the hearsay rule bars non-excepted hearsay from admission at trial, 49 the procedural test would prohibit the admission of grand jury testimony containing non-excepted hearsay. Therefore, use of the procedural test would preclude most unreliable grand jury testimony from entering trial as substantive evidence. 50 In United
States v. Gonzalez,-5 1 for example, use of the procedural test automatically would have protected the defendant from the use of the unreliable grand jury testimony by excluding the testimony from trial. Thus, the procedural test would prevent prosecutors from circumventing trial evidentiary rules by introducing otherwise inadmissible testimony into trial through the 804(b)(5) hearsay exception. See FED. R. EvID. 611 (c): "Leading questions should not be used on the direct examination of a witness except as may be necessary to develop his testimony." Leading questions are prohibited on direct examination because they might distort the truth of the witness's answers. United States v. Gonzalez, 559 F.2d 1271, 1273 (5th Cir. 1977). The Advisory Committee's Notes state that the exceptions to the general prohibition against leading questions on direct examination include instances when the witness is hostile, unwilling, or biased; when the witness is a child or an adult with communication problems; when the witness's recollection is exhausted; and when the questions concern undisputed preliminary matters. Advisory Commitee's Notes, supra note 22, at 275-76; see also 3 J. WIGMORE, supra note 1, at Under the corroborative test, courts would admit grand jury testimony that passes the procedural test only if independent evidence exists to corroborate the truth of the testimony. 53 The corroborative test also would protect the defendant from the use of unreliable grand jury testimony at trial by ensuring that the testimony admitted under 804(b)(5) is based on independently verifiable facts. Examples of corroborative evidence include tape recordings, photographs, signed statements, police observations, and testimony of other witnesses. 54 Federal courts must use both the procedural and corroborative tests to ensure that the grand jury testimony is sufficiently reliable to admit at trial under Rule 804(b)(5). Although the use of the procedural test would reduce much of the unreliability of grand jury testimony, the testimony still may be unreliable because a promise of leniency or a fear of physical harm may have encouraged the witness to testify falsely. 55 Furthermore, defense counsel has not cross-examined the witness to test the accuracy of the grand jury testimony. 56 Similarly, use of the corroborative test alone would not ensure that only reliable grand jury testimony is admitted into evidence under 804(b) (5). First, the corroborative test does not solve the problem of the suspect reliability of grand jury testimony. Although independent evidence might exist to support the truth of the testimony, the prosecutor may have threatened or otherwise led the witness to testify consistently with the corroborative evidence.
57 Second, use of the corroborative test alone would not resolve the conflict in the federal courts because the , at 804-92. The corroboration requirement accommodates two competing interests: first, the high risk of fabrication when a declarant who will not testify at trial makes a statement exculpating the accused; and second, the likely reliability of a statement exposing the declarant to criminal punishment. Advisory Committee's Notes, supra note 22, at 327. Similar competing interests exist when courts decide whether to admit grand jury testimony that passes the procedural test under 804(b)(5). The testimony tends to be reliable because it conforms with trial evidentiary rules. On the other hand, the testimony may be unreliable because no party cross-examined the witness, or because a promise of leniency or a fear of physical harm may have induced the witness to lie. The corroborative test gives the grand jury testimony the necessary additional reliability to accommodate these competing interests. 54 See upra text accompanying notes 41-46. For a discussion of the standard of corroboration that trial judges should use, see infra note 120 and accompanying text. 
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Finally, without the procedural test, federal courts would have to require a very stringent corroboration standard to overcome the possible procedural irregularities in the grand jury testimony. A stringent corroboration standard, however, would destroy the utility of admitting grand jury testimony under Rule 804(b) (5). Proponents of the grand jury testimony seldom would be able to meet a corroboration standard that is too strict. 59 Furthermore, even if the proponent could meet a strict corroboration standard, the courts might not admit the testimony under 804(b) (5) because the increased corroboration indicates a reduced need for the testimony at trial. 6° Therefore, federal courts must use both the procedural and corroborative tests to adequately protect a defendant at trial from the admission of unreliable grand jury testimony. 5)] is designed to come into play when there is a need for the evidence in order to ascertain the truth in a case, it would make little sense for ajudge, in determining whether the hearsay is admissible, to examine only facts corroborating the substance of the declaration. Such an analysis in effect might increase the likelihood of admissibility when corroborating circumstances indicate a reduced need for the introduction of the hearsay statement.
For example, heavily corroborated grand jury testimony may no longer be "more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts" and thus would fail to meet the admissibility requirements of Rule 804(b)(5 The procedural and corroborative tests would ensure that grand that "hearsay which admittedly is not equal in quality to testimony of the declarant on the stand may nevertheless be admitted if the declarant is unavailable and if his statement meets a specified standard." Advisory Committee's Notes, supra note 22, at 323.
67 See Advisory Committee's Notes, supra note 22, at 323 (notes to Rule 804(b)(1)): "Former testimony does not rely upon some set of circumstances to substitute for oath and crossexamination, since both oath and opportunity to cross-examine were present in fact." Rule 804(b)(1) limits the former testimony admissible at trial to instances where "the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and a similar motive to develop the testimony by direct, cross, or redirect examination." FED. R. EvID. 804(b)(1).
68 See Mattox v. United States, 146 U.S. 140, 152 (1892). Wigmore states that "[a]ll courts have agreed, with more or less difference of language, that the approach of death produces a state of mind in which the utterances of the dying person are to be taken as free from all ordinary motives to misstate." 5 J. WIGMORE, supra note I, at § 1438 (emphasis in original);see Advisory Committee's Notes, supra note 22, at 326 (notes to proposed Rule 804(b) (3), enacted as Rule 804(b) (2)): "While the original religious justification for the exception may have lost its conviction for some persons over the years, it can scarcely be doubted that powerful psychological pressures are present"; see also 5 J. WIGMORE, supra note 1, at § 1443 ("natural and instinctive awe at the approach of an unknown future" is the essential circumstantial guarantee of reliability of dying declarations).
69 See Advisory Committee's Notes, supra note 22, at 327 (notes to proposed Rule 804(b) (4), enacted as Rule 804(b)(3)): "The circumstantial guaranty of reliability for declarations against interest is the assumption that persons do not make statements which are damaging to themselves unless satisfied for good reason that they are true"; see also 5 J. WIGMORE, supra note 1, at § 1457.
70 See 5 J. WIGMORE, supra note 1, at § 1482; Advisory Committee's Notes, supra note 22, at 328 (notes to proposed Rule 804(b) (5), enacted as Rule 804(b)(4)). Judge Weinstein notes that Rule 804(b)(4) "rests on the assumption that the type of declarant specified by the rule [the declarant must be related or intimately associated with the family] will not make a statement about the type of fact covered by the rule [examples include date of birth, adoption, jury testimony admitted under 804(b) (5) contains guarantees of trustworthiness similar to or exceeding the guarantees of the other 804(b) hearsay exceptions. Unlike a hearsay declarant making a statement under belief of impending death, a statement against interest, or a statement of personal or family history, a grand jury witness always testifies in a formal judicial setting, under oath, and subject to penalties for perjury. 7t The procedural test would ensure that all grand jury testimony admitted under 804(b) (5) conforms with trial evidentiary standards. Only the 804(b) hearsay exception for former testimony admits statements necessarily taken in conformity with the rules of evidence.
72 Furthermore, the corroborative test would ensure that independent evidence supports the truth of all grand jury testimony admitted under 804(b) (5). No other 804(b) hearsay exception requires independent corroboration except when a statement exposing the declarant to criminal liability is offered to exculpate the accused. 73 Thus, the use of the proce- 74 The hearsay rule ensures that witnesses testify under three ideal conditions: (1) under oath; (2) in the personal presence of the trier of fact; and (3) subject to cross-examination. See supra note 2; Advisory Committee's Notes, supra note 22, at 288. No one advocates the exclusion of all testimony that does not comply with the three ideal conditions.
Common sense tells that much evidence which is not given under the three conditions may be inherently superior to much that is. Moreover, when the choice is between evidence which is less than best and no evidence at all, only clear folly would dictate an across-the-board policy of doing without. Advisory Committee's Notes, supra note 22, at 289.
Under no hearsay exception has the declarant testified in the personal presence of the trier of fact, and thus met McCormick's second condition. Id at 323. Because grand jury witnesses always testify under oath, an unavailable witness's grand jury testimony fails to satisfy only one of the ideal conditions that other hearsay exceptions may satisfy: the test of cross-examination.
Where a party cannot cross-examine the witness (such as in a Rule 804(b)(5) situation where the witness is unavailable), "it is clear at least that, so far as in a given instance some substitute for cross-examination is found to have been present, there is ground for making an exception." 5 J. WIGMORE, supra note 1, at § 1420 (emphasis in original). This Comment posits that the procedural and corroborative tests provide an adequate substitute for crossexamination by ensuring that the grand jury testimony offered under 804(b)(5) is "free enough from the risk of inaccuracy and untrustworthiness." Id dural and corroborative tests to determine whether grand jury testimony contains "equivalent circumstantial guarantees of trustworthiness." First, the two tests would resolve the disagreement in the federal courts about what circumstances are necessary to admit grand jury testimony at trial under 804(b) (5) without violating the Confrontation Clause of the sixth amendment. Second, the two tests would be easy to implement. Third, the two tests are consistent with the legislative history of Rule 804(b)(5).
A.

RESOLVING THE 804(b) (5) AND CONFRONTATION CLAUSE DISAGREEMENT IN THE FEDERAL COURTS . Admitting GrandJug Testimony Under 804(b)(5)
The federal courts have taken one of two approaches when deciding whether to admit grand jury testimony into evidence under 804(b)(5). Several federal courts have excluded the grand jury testimony because grand jury procedures make the testimony unreliable.
75
Other federal courts have admitted the grand jury testimony when sufficient corroborative evidence exists to support the truth of the testimony. 76 Using the procedural and corroborative tests, federal courts could combine both approaches in their 804(b)(5) analyses.
The two tests would allow federal courts to determine clearly when to admit grand jury testimony at trial under Rule 804(b)(5). Under the procedural test, courts must exclude grand jury testimony elicited in violation of trial evidentiary rules. Under the corroborative test, courts must also exclude grand jury testimony that conforms with trial evidentiary rules but is uncorroborated by independent evidence. Courts may admit grand jury testimony elicited in conformity with trial evidentiary rules when independent evidence exists to support the truth of the testimony. Thus, the procedural and corroborative tests would enable federal courts to take into account both the unreliable nature of grand jury testimony and the necessity of admitting crucial corroborated grand jury testimony at trial.
Admitting GrandJug Testimony Under the Confrontation Clause
The procedural and corroborative tests also would ensure that any grand jury testimony admitted at trial under 804(b) (5) Supreme Court has held that confrontation primarily guarantees defendants the right to cross-examine their accusers and, secondarily, it provides the jury with the opportunity to observe the demeanor of witnesses at trial to determine whether the witnesses are telling the truth. 80 Consequently, the admission of grand jury testimony under 804(b)(5) may violate the defendant's confrontation right because the witness is not present at trial for defense counsel to cross-examine and 77 U.S. CONsT. amend. VI. Another commentator suggests that the right of confrontation is a constitutional bar to hearsay evidence irrespective of any hearsay exceptions unless (1) no alternative means exist to obtain the same evidence without denying the accused the opportunity for confrontation, (2) the evidence possesses a high degree of trustworthiness, and (3) the evidence was created without motive to falsify or affect criminal proceedings. Seidelson, Hearsay Exceptions and the Sixth Amendment, 40 GEO. WASH. L. REv. 76, 92 (1971); cf. Graham, supra note 79, at 107 (the use of the witness's statements determines when a person is a "witness against" the accused).
The Supreme Court has refused to adopt any of the proposed theories because none satisfactorily resolves all confrontation problems. Ohio v. Roberts, 448 U.S. 56, 68 n.9 (1980). for the jury to observe the witness's demeanor. 88 Roberts, 448 U.S. at 65-66. The Supreme Court first mentioned the "indicia of reliability" test in Dutton v. Evans, 400 U.S. 74 (1970) . In Dutton, the defendant objected to the admission at trial of a statement made by one prisoner who had overheard another prisoner implicate the defendant in a murder. Id. at 77. The Court refused to find a Confrontation Clause violation because the statement contained sufficient "indicia of reliability" to afford the trier of fact a satisfactory basis for evaluating the truth of the statement. Id. at 88. The statement contained no factual assertions which, on its face, warned the jury against overweighing it; the prisoner who implicated the defendant had personal knowledge of the identity and role of the persons involved in the murder; only a remote chance existed that the prisoner's recollection was faulty; one prisoner made the incriminating statement to another the statement contains sufficient "indicia of reliability" if the statement falls within a firmly rooted hearsay exception.
8 9 If the statement does not fall within a recognized hearsay exception, the statement must contain "particularized guarantees of trustworthiness" before a court can admit the statement without violating the defendant's right of confrontation.
9°T
he witness unavailability requirements of Rule 80491 satisfy the first part of the Supreme Court's confrontation test. Before a court may admit grand jury testimony at trial under 804(b) (5), 804(a) (5) requires that the prosecutor use "process or other reasonable means" to procure the witness's presence at trial. 9 2 The Supreme Court has held that the prosecutor's use of "reasonable means" to procure the witness's presence prisoner, which suggested that the statement did not misrepresent the defendant's role in the crime; and the statement was spontaneous and against the declarant's penal interest. Id. at 88-89. In a subsequent case, Mancusi v. Stubbs, 408 U.S. 204, 216 (1972), the Court held that previously cross-examined trial testimony admitted at a retrial for the same offense also contained adequate "indicia of reliability."
89 Roberts, 448 U.S. at 66. "Unavailability as a witness" includes situations in which the declarant:
(1) Is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of his statement; or (2) Persists in refusing to testify concerning the subject matter of his statement despite order of the court to do so; or (3) Testifies to a lack of memory of the subject matter of his statement; or (4) Is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or (5) Is absent from the hearing and the proponent of his statement has been unable to procure his attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), his attendance or testimony) by process or other reasonable means.
A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of his statement for the purpose of preventing the witness from attending or testifying. 92 FED. R. EvID. 804(a)(5).
at trial satisfies the good-faith confrontation standard.
93
The procedural and corroborative tests would satisfy the second part of the Supreme Court's confrontation test by ensuring that grand jury testimony admitted under 804(b)(5) contains "particularized guarantees of trustworthiness. '94 The procedural test would ensure that the grand jury witness has testified in a formal judicial setting, under oath, subject to penalties for perjury, and in conformance with trial evidentiary rules.
9 5 These are the same conditions under which an accuser would testify against a defendant at trial. Moreover, the procedural and corroborative tests would ensure that grand jury testimony admitted under 804(b) (5) contains "particularized guarantees of trustworthiness" similar to or exceeding the guarantees of the Supreme Court's recognized exceptions to the Confrontation Clause: dying declarations 96 and an unavailable witness's former trial 9 7 and preliminary hearing 98 testimony. Dying declarations contain none of the guarantees of reliability present when courts use the procedural and corroborative tests to admit grand jury testimony as substantive evidence at 93 See Roberts, 448 U.S. at 74 ("The lengths to which the prosecution must go to produce a witness. . . is a question of reasonableness.") (quoting California v. Green, 399 U.S. 149, 189 n.22 (1970) (Harlan, J., concurring)).
The Court has required that the prosecutor make only a minimal effort to obtain the witness's presence at trial. For example, in Roberts, the prosecutor's sole effort to locate the witness was to issue five subpoenas to the witness's parents' home, three of which were issued after the prosecutor learned that the witness no longer lived with her parents. 448 U.S. at 79 (Brennan, J., dissenting). Although possible leads to the witness's whereabouts existed, id. at 81, the Court held that the prosecution had not breached its duty to make a good-faith effort. Id. at 75.
Similarly, in Mancusi v. Stubbs, 408 U.S. 204, 209 (1972) , the State sent one subpoena to the witness's former residence and then relied wholly upon the witness's son's testimony that the witness had moved to Sweden. Although the State made no other effort to secure the witness's presence, id. at 220 (Marshall, J., dissenting), the Court held that the State had adequately established the unavailability of the witness. Id. at 212.
The Court distinguished the situations in Roberts and Aancusi from Barber v. Page, 390 U.S. 719 (1968) . See Roberts, 448 U.S. at 76-77; Mancuei, 408 U.S. at 210-12. In Barber, the prosecutor knew the exact location of the witness (in an adjacent state's federal penitentiary), standard procedures existed to allow the prosecutor to bring the witness to trial (the federal writ of habeas corpus ad testifrandum, see 28 U.S.C. § 2241(c)(5) (1976) , and the established practice of the United States Bureau of Prisons to honor state writs of habeas corpus ad testificandum), and the witness was not in a position to frustrate prosecutorial efforts to secure the witness's presence at trial (the witness was incarcerated). Barber, 390 U.S. at 723-24. trial. 99 Although former trial or preliminary hearing testimony contains the same procedural reliability guarantees as grand jury testimony admitted under 804(b) (5), the trial or preliminary hearing testimony is not necessarily corroborated by independent evidence.1 0 0 Because use of the procedural and corroborative tests would ensure that the grand jury testimony meets both the "equivalent circumstantial guarantees of trustworthiness" requirement of 804(b)(5) and the "particularized guarantees of trustworthiness" standard of the Confrontation Clause, federal courts would not have to make a separate Confrontation Clause determination when admitting an unavailable witness's grand jury testimony under 804(b)(5).
Furthermore, the use of the procedural and corroborative tests would serve two additional purposes of confrontation: first, to impress upon the witness the seriousness of the matter and to guard against the 100 See supra text accompanying notes 71-74. Defense counsel, however, may have crossexamined a former trial witness or preliminary hearing witness. Although Wigmore characterized cross-examination as "the greatest legal engine ever invented for the discovery of truth," 5 J. WIGMORE, supra note 1, at § 1367, cross-examination contains error-producing hazards.
It is, in truth, quite doubtful whether it is not the honest but weak or timid witness, rather than the rogue, who most often goes down under the fire of cross-examination. . . . Cross-examination, it is submitted, should be considered as useful but not indispensable as an agency of discovering truth, and absence of opportunity to crossexamine should only be one factor to be weighed in determining whether the statement or testimony should be received. C. MCCORMICK, supra note 1, at § 31.
The Supreme Court noted in United States v. Wade that "even though cross-examination is a precious safeguard to a fair trial, it cannot be viewed as an absolute assurance of accuracy and reliability." 388 U.S. 218, 235 (1967) lie,' 0 ' and second, to maintain the "accuracy of the truth-determining process." 10 2 The procedural test and the inherent guarantees of reliability of grand jury testimony 0 3 would satisfy the first purpose by requiring that grand jury witnesses testify under oath, in a formal judicial setting, subject to penalties for perjury, and in conformance with trial evidentiary rules. The corroborative test would satisfy the second purpose by requiring that independent evidence exist to support the truth of the grand jury testimony. The Fourth Circuit Court of Appeals has held that sufficient corroboration alone provides grand jury testimony with adequate "indicia of reliability" to satisfy the Confrontation Clause. 1982) . Furthermore, "there are occasions, such as in the instant case, in which the rules of evidence provide more than enough protection for the defendant and no confrontation issue is actually present." Id. In Barlow, the defendant was charged with stealing fur garments. The defendant claimed that he was with his girlfriend at the time of the theft. The defendant's girlfriend testified before the grand jury that she had not seen the defendant for approximately three and one-half hours during the night of the theft. The government introduced the girlfriend's grand jury testimony at trial under Rule 804(b)(5). The girlfriend was unavailable at the trial because she had married the defendant in the interim and had exercised her marital privilege not to testify. Id. at 956-57. The court held that the circumstances surrounding the grand jury testimony satisfied both the Rule 804(b) (5) and the Confrontation Clause requirements. Id. at 963, 965. The court noted that the girlfriend had no motive to implicate the defendant, she testified from personal knowledge, and other testimonial and physical evidence allowed the trier of fact to infer that the defendant had participated in the fur theft. To implement the procedural test, the trial judge may treat the grand jury transcript as a deposition and strike the portions of the testimony elicited through violations of trial evidentiary rules., 17 The judge may wish to permit the adverse party to examine the grand jury transcript and insert appropriate evidentiary objections. The trial judge then may rule on the objections at the evidentiary hearing.
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The trial judge must also determine whether independent evidence adequately corroborates the grand jury testimony. The proponent of the grand jury testimony should present the corroborative evidence before the trial judge at the evidentiary hearing.' 1 9 The sufficiency of the corroboration is a matter best left solely to the discretion of the trial judge because the corroborative evidence will vary from case to case.120
Because grand jury testimony is neither rare nor exceptional, a24 admitting all grand jury testimony at trial would be a major judicial revision of the hearsay rule.1 25 The drafters of 804(b) (5), however, intended that only Congress would have the power to substantially revise the federal rules.' 26 Thus, the drafters intended for courts to use a case-by-case approach when admitting hearsay under 804(b) (5). 127 The procedural and corroborative tests would be consistent with the drafters' restrictive case-by-case approach to Rule 804(b)(5). The tests would permit courts to admit grand jury testimony at trial under 804(b) (5) only when the testimony conforms with trial evidentiary rules and independent evidence adequately corroborates the testimony. The trial judge would have to decide whether the grand jury testimony passes both the procedural and corroborative tests based upon the circumstances of each case. Depending upon prosecutors' willingness to conform to trial evidentiary rules in grand jury proceedings and upon trial judges' standards of corroboration, grand jury testimony may satisfy both tests only in rare and exceptional cases.
Finally, the procedural and corroborative tests are consistent with the spirit of the Federal Rules of Evidence. The purpose of the federal rules is to promote the growth and development of the law of evidence so as to ascertain the truth and justly determine proceedings.'
28 Although grand jury testimony is hearsay, the drafters' flexible approach statements that do not fall within one of the other exceptions contained in rules 803 and 804(b)." The Advisory Committee's Notes to the proposed Federal Rules of Evidence state that the residual hearsay exceptions "do not contemplate an unfettered exercise of judicial discretion, but they do provide for new and presently unanticipated situations which demonstrate a trustworthiness within the spirit of the specifically stated exceptions." Advisory Committee's Notes, supra note 22, at 320; see aso 4 WEINSTEIN'S EVIDENCE, supra note 36, The use of grand juries is less prevalent in the states, however. Twenty-two states require grand jury indictments in felony cases, three states require grand jury indictments only when the crime is punishable by death or life imprisonment, and 25 states give the prosecutor the choice whether to seek a grand jury indictment or file an information charging the defendant with the crime. FRANKEL, THE GRAND JURY, supra note 17, at 3, 16 (1977 data 128 FFD. R. EVID. 102: "These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and promotion of growth and development of to the rules of evidence encourages courts to admit reliable hearsay at trial if it is the best evidence available. 29 The procedural and corroborative tests would ensure that courts admit only reliable grand jury testimony under 804(b)(5). Thus, the two tests would further the ascertainment of truth by providing the jury with additional reliable evidence to better enable them to arrive at a "just" verdict.
V.
CONCLUSION
Federal judges should use two tests to determine the reliability of an unavailable witness's grand jury testimony under Rule 804(b)(5). Use of the procedural test would protect defendants from unreliable grand jury testimony containing inadmissible hearsay or elicited through leading questions or prosecutorial threats. Use of the corroborative test would ensure that independent evidence supports the truth of any grand jury testimony admitted under 804(b) (5).
The two tests would ensure that grand jury testimony admitted at trial under 804(b) (5) contains "circumstantial guarantees of trustworthiness" equivalent to other 804(b) hearsay exceptions. The tests also would ensure that grand jury testimony admitted at trial under 804(b) (5) does not violate the defendant's sixth amendment right of confrontation. Finally, the tests would contribute to the growth of the law of evidence by permitting the jury to consider reliable grand jury testimony as substantive evidence in its determination of the defendant's innocence or guilt. PATRICK S. CASEY the law of evidence to the end that the truth may be ascertained and proceedings justly determined." 129 1 WEINSTEIN'S EVIDENCE, supra note 36, 1 102[01] , at 102-5 to 102-16; Advisory Committee's Notes, supra note 22, at 289 (the relevant text of which is at supra note 74), 323 (Rule 804(b)(5) "expresses preferences: testimony given on the stand in person is preferred over hearsay, and hearsay, if of the specified quality, is preferred over complete loss of the evidence of the declarant"); see 5 J. WIGMORE, supra note 1, at § 1420.
